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CURRENT TOPICS. 


The career of Mr. Justice Clifford, of the 
Supreme Court of the United States, who 
died, after a lingering illness, on the 25th 
ult., at Cornish, Me., is not unlike that of 
the average successful American lawyer. He 
was born at Rumsey, in Grafton county, New 
Hampshire, in 1803. His parents, though in 

. humble worldly position, realized the import- 
ance of giving him educational advantages at 
any sacrifice, and he showed himself in no whit 
unworthy of the struggle, against adverse cir- 
cumstances, made for him. From the age of 
fourteen to seventeen years he attended Haver- 
hill Academy, a scholarship in which institu- 
tion had been secured for him by his mother, 
a woman of unusual strength of character. 
During these three years he supported himself 
to some extent by teaching. The death of 
his father called him home and deprived him 
of the prospect of the much-coveted collegiate 
course. His earnings at the academy, how- 
ever, enabled him to spend a year at the 
Hampton Literary Institute; and during the 
five years which he afterwards spent in the 
law office of Josiah Quincy, the leading law- 
yer of Grafton county, he went alone through 
the whole course of college study, besides 
reading law. In 1827 he was admitted to the 
bar, and settled in York county, Me. From 
this time forward his success was marked and 
rapid. In 1830 he was elected to the State 
legislature ; in 1834 was appointed Attorney- 
General of the State of Maine; in 1839 was 
elected a member of Congress; in 1846 was 
appointed Attorney-General of the United 
States. In 1848 and 1849 he served as Envoy 
Extraordinary and Minister Plenipotentiary to 
Mexico. Upon his return he resumed the 
practice of law in Portland. In 1858 he was 
appointed Associate Justice of the Supreme 
Court of the United States. 


His career upon the bench,while not entit- 
ling him to a place in the rank of great 
judges, was eminently respectable and useful. 
His opinions are elaborate, careful and pains- 
taking. His was nota nature to slight his 
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| work or produce superficial results. 











His ca- 
pacity for labor is said to have been immense, 
and he seems to have bestowed lavish pains 
upon his judicial labors. His voluminous 
opinions form a considerable part of more than 
forty volumes of Supreme Court reports. 
He was personally a warm hearted, hospita- 
ble gentleman, and popular with all who knew 
him, though his arduous labors left him but 
little time for society. The illness which 
culminated in his death originated in a stroke 
of paralysis, received last October. During 
the winter he suffered from a mental disorder, 
which incapacitated him for his judicial duties 
and from making a proper resignation of them. 
In the spring he seemed to grow better, and 
was recently able to appear upon the street. 
Gangrene, however, set in, in an opening in 
his foot, which it was thought had been suc- 
cessfully operated upon, and soon necessi- 
tated amputation. After this operation he 
failed rapidly and died. 








UNINCORPORATED JOINT-STOCK COM- 
PANIES IN THE UNITED STATES.! 


1. Joint-stock companies existing independ- 
ent of statutory regulation. 

Unineorporated joint-stock companies, as 
they exist in the United States, are, with the 
exception perhaps of those organized under 
the statutes of New York, merely co-partner- 
ships; and, as a general thing, subject to all 
the rules governing that branch of the law.* 


1 The attention of the writer was drawn to the abo 
subject during the course of his labors upon an Amer- 
ican edition of Lindley on Partnership; and as it ap«- 
pears to have received verv little consideration at the 
bands of text writers, especially so far as relates to 
the numerous companies organized under the New 
York statutes, it has been thought of sufficient inter- 
est to present briefly to the profession in this place. 
Inasmuch as many companies organized under the 
New York statutes (and notably some of the prom- 
inent express companies), do business in many other 
States, the decisions under those statutes have much 
more than a local importance, which it is hoped will 
be a sufticient apology for the presentation of this 
subject ina journal designed for the discussion and 
publication of legal topics of general, and not merely 
local, interest. 

2 Vigers v. Sainet, 13 La. 300; Tenney v. N. E. Pro-. 
tective Union, 37 Vt. 64; Manning v. Gasharie, 27 Ind. 
399; Hedge’s Appeal, 63 Pa. St. 273; Tappan v. Bai- 
ley, 4 Met. 585; Robbins v. Butler, 24 Ill. 387; Babb 
v. Reed, 5 Rawle, 151; Lafond v. Deems, 52 How. 
Pr. 41; 8. C., LAbb. N.C. 38> Wells v.Gates, 8 Barb, 
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The shareholders are, therefore, each person- 
ally liable for all the debts of the company, 
no matter what the private arrangements 
among themselves may be;* and this, not- 
withstanding they attempt to arrogate to 
themselves the attributes of corporations by 
doing business under a corporate name, and 
appointing certain of their members to act as 
directors. The fact that the members call 
themselves stockholders, and the firm an as- 
sociation, and that the number of members is 
considerable, makes not the slightest differ- 
ence as to the real nature of the association.® 
In all actions at law by and against such un- 
incorporated associations, all the members 
must be made parties to the same, as in the 
case of an ordinary partnership. No action 
can be maintained hy or against the associa- 
tion in the character of a society possessing 
corporate rights.© Nor can such an associa- 
tion sue in the name of any officer of the as- 
sociation, or in the name of their trustees.” 
Nor can any action at law be maintained by. 
one member against another, which involves 
an examination of the partnership accounts.® 
The directors of such an unincorporated joint- 
stock company stand in the relation of trust- 
ees to the stockholders; and any gain they 
may reap in the discharge of their official du- 
ties, and while they continue to be invested 
with the fiduciary capacities, inures to the 
benefit of the cestuis que trustent.® 

The principal difference between unincor- 
porated joint-stock associations and partner- 
ships, relates to the effect of a transfer of a 
member’s interest in the association. In the 
554; Dennis v. Kennedy, 19 Barb. 517; Townsend v. 
Goewey, 19 Wend. 424, 428; Cross v. Jackson, 5 Hill, 
478; Williams v. Bank of Mich., 7 Wend. 539; Jn re 
Fry. Treas. etc.,4 Phila. 129; Kramer v. Arvburs, 7 
Pa. St. 165. 

3 Robbins v. Butler, 24 Ill. 387; Hess v. Werts, 48. 
& R. 356; Vigers v. Sainet, 13 La. 300; Tenney v. N. 
E. Protective Union, 37 Vt. 64; Manning v. Gasharie, 
27 Ind. 399; Hedge’s Appeal, 63 Pa. St. 273; Tappan 
v. Bailey, 4 Met. 535; Cutler v. Thomas, 25 Vt. 73. 
See, also, Skinner v. Dayton, 19 Jobns. 537; Thomas 
v. Ellmaker, 1 Pars. Sel. Eq. Cas. 98. 

4 Hess v. Werts, 48. & R. 356; Williams v. Bank of 
Mich., 7 Wend. 539, 542, per Walworth, Chancellor; 
McGreary v. Chandler, 58 Me. 537. 

5 Wells v. Gates, 18 Barb. 554; Dennis v. Kennedy, 


19 Barb. 517. 
6 Pipe v. Bateman, 1 Iowa, 369; McGreary v. Chand- 


Jer, 58 Me. 537: Williams v. Bank of Mich., 7 Wend. 


642, per Walworth, Ch. 

7 Niven v. Spickerman, 12 Jobns. 401. . See, also, 
MeGreary v. Chandler, 58 Me. 537. 

8 Bullard v. Kinney, 16 Cal. 60. 
# In re Fry, Treas., etc., 4 Phila. 129. 





case of a partnership, such a transfer, in the 
absence of an agreement to the contrary, as 
we have already seen, works a dissolution, as 
does likewise the death of a partner. In the 
case of joint-stock associations, there is usu- 
ally no delectus persone, and a transfer by a 


| member of his shares, or the death of a mem- 


ber, does not dissolve the association.!° 

As respects thé forfeiture by a member of 
his interest in the company, the provision in 
the articles of agreement of a private joint- 
stock company, that upon default by a stock- 
holder in payment of assessments, all his 
shares, right and interest in the association 
and its property shall be forfeited, does not 
authorize the trustees, by a naked declaration, 
to make a forfeiture again8t which a court of 
equity will not grant relief. 

2. Joint-stock companies organized under 
or regulated by statute. 

The principal legislation upon the subject 
of joint-stock companies not possessing all 
the attributes of corporations,!? is to be found 
in the statute books of New York.!* 

With respect to the nature of the associa- 
tions existing under these statutes, notwith- 
standing the fact that a considerable number 
of cases seem to regard them as nothing more 
than partnerships, and governed by the same 
rules as partnerships, except so far as the 
statute has changed such rules,!* as for ex- 
ample, respecting .he method of suing and 
being sued, other and more authoritative, and 
well-considered cases regard them as substan- 
tially corporations, though not possessing all 
the attributes usually belonging to corpora- 
tions. ‘1, They can, like corporations, 


10 Tyrrell vy. Washburn, 6 Allen, 466; Tenney v. N. 
E. Protective Union, 37 Vt. 64. See, also, Troy Iron 
& Nail Factory v. Corning, 45 Barb. 231. <As to 
mining partnerships in California, in which also there 
is usually no delectus persone, see Taylor v. Castle, 
42 Cal. 367; Jones v. Clark, 42 Cal. 180. As to unin- 
corporated ditch companies, organized for the sale of 
water to miners and others, see McConnell v. Denver, 
35 Cal. 365. 

1l Walker v. Ogden, 1 Biss. 287. 

12 Jt is not intended in this connection to refer to 
regularly incorporated companies possessing all the 
attributes of corporations. 

13 Laws of 1849, ch. 258, p. 389; Laws of 1851, ch. 
455, p. 838; Laws of 1853, ch. 153, p. 283; Laws of 
1854, ch. 245, p. 558; Laws of 1867, vol. 1, ch. 289, p. 
576. 

14 See Lafond v. Deems, 52 How. Pr. 41; 8.C., 1 
Abb. N. C. 318; Wells v. Gates, 18 Barb. 554; Dennis 
v. Kennedy, 19 Barb. 517; Moore v. Brink, 4 Hun, 
402; 8. C., 6N. Y. Supreme Ct. 22. 

16 Waterbury v. Merchants’ Union Express Co., 50 
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sue and be sued in a single or collective name, 
to-wit, the name of the president or treasurer. 
2. Their property or capital is represented in 
shares or certificates of stock, differing in no 
respect from shares and stock certificates in 
corporations. 3. The death of a member, 
his insolvency, or the sale or transfer of his 
interest, is not a dissolution of the company. 
4. They have perpetual #uccession, or what 
is sometimes called the immortality of cor- 
porations. 5. They can take and hold real 
estate and personal estate in a collective ca- 
pacity and in perpetual succession.’’® They 
have, however, no common seal, and the in- 
dividual members may, in the mode pre- 
scribed by the statute, be made personally 
liable for the debts of the assoeiation. 

The question has arisen and been decided 
in several cases, as to what is the status in 
other States of a joint-stock association or- 
ganized under the statutes above referred to, 
and a diversity of opinion prevails upon the 
subject. In the recent case of Fargo, Prest. 
of the Am. Exp. Co. v. Louisville, etc. R. 
Co.,17 decided May 3, 1881,in the United 
States Circuit Court for the District of Indi- 
ana, it was held that a New York joint-stock 
company, possessing the right, by the law 
under which it was organized, to sue and be 
sued in the name of its president or treasurer, 
was a citizen of the State of New York in the 
same sense that corporations are citizens of 
the States under whose laws they are organ- 
ized; and that such joint stock company 
might, by the comity of States, sue and be 
sued in the name of such officer in the Federal 
courts, as a citizen of New York, even though 
shareholders of such joint-stock company were 
citizens of the same State as the adverse party 
to the suit. The court considered that in de- 
termining what such joint-stock companies 
are, regard was to be had to their essential 
attributes, rather than to any mere name by 
which they might be known; and that if the 
essential franchises of a corporation were con- 
ferred upon a joint-stock company, it was 
none the less a corporation, because the stat- 
ute called it something else, or even desig- 


Barb. 157; 8. c.,3 Abb. Pr. (N. S.) 168; Westcott v- 
Fargo,61 N.Y. 542; Sandford v. Supervisors, 15 How. 
Pr. 172. 
16 Waterbury v. Merchants’ Union Express Co., 50 
Barb, 157; 8s. Cc. 3 Abb. Pr. (N. 8S.) 163,per Barnard,J. 
1718 Chieago Legal News, 277. See, also, Habicht 
v. Pemberton, 4 Sandf. 658, per Duer, J 





nated it as an ‘* unincorporated associa- 
tion.’’ 

In Cutler v. Thomas,!* it was said that the 
liability of individual members of an unincor- 
porated joint-stock company formed in Can- 
ada, growing out of the association, must be 
judged of by the laws of Canada, where the 
association was formed, and where their place 
of business was, though a bill of exchange 
drawn by them might be governed by the 
laws of the place where it is made pavable. 

On the other hand, in Massachusetts it is 
keld that the statutes in question are local in 
their operation, as regards remedies for debt 
against the company; that in Massachusetts 
such a company is a mere partnership, and 
that the members may be sued in Massachu- 
setts in the first instance as partners for such 
a debt, notwithstanding the provision of the 
New York statute, that no suit shall be main- 
tained on the demand against the individual 
members, until judgment has been rendered 
against the company in the name of the pres- 
ident or treasurer, and execution thereon re- 
turned unsatisfied.19 

As to the method of organization, and the 
associations to which the statute applies, the 
act of 1849 did not, it seems, until extended 
by the act of 1851, apply to associations 
wherein members were not shareholders or 
stockholders.” It is not, however, necessary 
to the existence of an association under the 
act of 1849, that there should be any sub- 
scription in writing by its members, and, al- 
though to endure longer than one year, it is 
not within the statute of frauds. The statute 
requires no greater formalities in that respect 
for its formation, than for the formation of 
an ordinary partnership.” It is not necessa- 
ry that certificates of stoek or scrip should be 
issued, or that a person should be formally 
declared a stockholder, in order to entitle him 
to the rights and make him liable to the du- 
ties of membership; in order to become a 
proprietor, it is only necessary that he should 
subscribe the articles of association.” A 
social club, though without formal consti- 

18 25 Vt. 73. 

19 Taft v. Ward, 106 Mass. 518; S. C., 111 Id. 518; 
Gott v. Dinsmore, 111 Id. 45. 

®” Kingsland v. Braisted, 2 Lans. 17. 

21 Nat. Bank of Schuylerville vy. Van Derwerker, 74 
N.Y, 234. 

2 Dennis v. Kennedy, 19 Barb, 517. See, also, Wells 
v. Gates, 18 Barb, 554. 
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tution and by-laws, and without purposes of 
profit or pecuniary advantage, may be held 
liable, in an action under the statute, as a 
joint-stock association, or associatien of seven 
or more persons having a common interest.?4 

As to the necessary parties to actions by 
and against such associations, it is not neces- 
sary under the statute that the individuals, 
comprising the membership of such a com- 
pany corfsisting of more than seven associ- 
ates, should be made parties to an action by 
or against it. The action is well brought by 
or against the president or treasurer of the 
association, named as plaintiff or defendant.7+ 
An action against the president, secretary 
and treasurer is improperly brought.2> In a 
complaint in an action by an officer of a joint- 
stock company, the allegation that the com- 
pany is a joint-stock company or association, 
consisting of more than seven shareholders 
or associates, is, under the act of 1849, a 
material and issuable allegation.26 The com- 
plaint in such action need not, however; 
state the names of seven of the associates. 
It is sufficient if it avers that the association 
consists of seven associates and upwards.?7 
The provisions of the act of 1849, in relation 
to suits by and against joint-stock companies 
and associations, have been held to refer only ty 
uniticorporated companies and associations.7® 
But inasmuch as the later decisions, already 
referred to, regard joint-stock associations as 
quasi corporations, this decision must be re- 
garded as qualified by them. The acts of 
1849. and 1851 have been held not to embrace 
the fire companies of New York.*® The acts 
of 1849 snd 1851 conferred upon the officers 
therein authorized to sue and to be sued, no 
right to sue, except in cases where the share- 
holders or associates could before have prose- 
cuted. The intent of the statutes was to obvi- 
ate the inconvenience‘of joining all the share- 
holders or associates as parties; to facilitate 
an existing right of action, and not to create 


2% Ebbinghousen v. Worth Club, 4 Abb. N. C. 300; 
Contra, Park v. Simmons, 10 Hun, 128. 

24 Olery v. Brown, 51 How. Pr. 92; National Bank 
of Schuylerville v. Van Derwerker, 74 N. Y. 234; Tib- 
betts v. Blood, 21 Barb, 650; DeWitt v. Chandler, 11 
Abb. Pr. 459. 

2% Schmidt v. Gunther, 5 Daly, 452. 

2% Tiffany v. Williams, 10 Abb. Pr. 204. 

27 Tibbetts v. Blood, 21 Barb. 650. 

28 New. York Marbled Iron Works v. Smith, 4 Duer, 
362. 

2 Mastersoh y. Botts, 4 Abb. Pr. 130. 


. 





a new one. Said acts were intended to ap- 
ply to suits having in view a remedy against 
the joint property and effects of such com- 
panies and associations. Where, therefore, 
an action merely seeks to restrain an incor- 
porated association by injunction from car- 
rying into effect its resolution of suspension 
against a member gf the association, it is not 
within the meaning of said acts, and is not 
well brought against the president mere- 
ly. 

The judgment in an action against the 
president under the statutes, and execution 
thereon, are properly against the president as 
such, and they bind only the joint property 
of the association, not the individual proper- 
ty of the president, nor the separate proper- 
ty of individual members.*? 

Under the act of 1849, as amended by the 
act of 1853, actions against a partnership or 
association, consisting of seven or more per- 
sons, must be brought against the president 
or treasurer of such association, and the 
remedy against their joint property exhausted 
before an action can be brought against one 
or more of the individual associates.27 When 
the judgment and execution against the com- 
pany fail to secure satisfaction of the debt, 
then an action against the associates directly is 
proper.*+ Under said acts no action lies 


against the individual members upon the 


judgment obtained against the company.* 
The judgment against the president for a debt 
owed by the company does not preclude the 
individual members, when sued for the same 
debt, from contesting their liability for the 
debts of the company.*° At most, such judg- 
ment against the president can be no more than 
prima facie evidence in the plaintiff’s favor, 
in a subsequent action against the associates. 
It will not maintain his right to recover, where 
the evidence shows that the judgment so re- 
covered exceeds the amount for which the as- 
sociation or its members were liable in the ac- 


380 Corning v. Greene, 23 Barb. 33; aflirmed, 26 N 
Y. 472, note. 

81 Rorke v. Russell, 2 Lans. 244. 

32 National Bank of Schuylerville v. Van Derwerk- 
er, 74 N. Y. 2343 Allen vy. Clark 65 Barb. 563. 

33 Robbins v. Wells, 18 Abb. Pr. 191; S. C.,26 How. 
Pr. 15; 1 Robt. 666: Allen v. Clark, 65 Barb. 563. See 
also Kingsland v. Braisted, 2 Lans. 17. 

34 Allen v. Clark. 65 Barb. 563. 

35 Witherhead v. Allen, 3 Keyes, 562; 8S. C.,4 Abb. 
App. Dec. 628. 

36 Allen v. Clark, 65 Barb. 563. 
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tion.*7_ The liability of individual members 
of a joint-stock company, after judgment and 
execution returned unsatisfied against the 
company, under the act of 1849, as amended 
by the act of 1853, is that of partners, and 
consists in the original demand against the 
company, not the judgment against it. The 
complaint must therefore “allege a subsisting 
cause of action against the company, on the 
original demand. Alleging that the company 
became indebted to plaintiff for goods sold, 
without alleging a sum now due, or a breach 
in any form, is not enough, even where judg- 
ment and execution unsatisfied are alleged.*? 
A creditor of a joint-stock association must 
proceed against the surviving shareholders 
before an action can be maintained against 
the representatives of a deceased share- 
holder.* 

As to actions between a joint-stock com- 
pany and its members, it is not a valid objec- 
tion to an action against a joint-stock com- 
pany in the manner prescribed by the statute, 
that the plaintiffs are members of the com- 
pany.“ And where the articles of associa- 
tion of an incorporated joint-stock company 
provide that the board of directors thereof 
may prosecute and recover in an action at 
law any and every assessment upon the shares 
of stock, an action against one of the asso- 
ciates to recover an assessment upon his stock 
may, under the articles and the act of 1849,be 
maintained in the name of the president of 
the association.* 

As to actions betweer the members them- 
selves, the rule does not appear to be differ- 
ent from that which prevails between the 
members of an ordinary partnership.‘ 

Respecting real estate conveyed to a joint- 
stock association, it .is held in Howell v. 


37 Allen v. Clark, sup. 

38 Witherhead v. Allen, 3 Keyes, 562; 8S. C., 4 Abb. 
App. Dec. 628, reversing 8. C., 28 Barb. 661. Compare 
Miller v. White, 50 N. Y. 137, reversing S. C., 10 
Abb. Pr. (N. 8.) 385; 59 Barb. 434. See also Moore v. 
Brink, 4 Hun, 402: 8.C., 6 N. Y. Supreme Court, 22; 
Kingsland v. Braigted, 2 Lans. 17. 

39 Witherhead y. Allen, supra. 

40 Moore v. Brink, 4 Hun, 402; 
preme Court, 22. 

41 Westcott v. Fargo, 61 N. Y. 542; 8S. C., 6 Lans. 
319: Saltzman v. Shults, 14 Hun, 256. See however 
Schmidt v. Gunther, 5 Daiy, 542. 

42 Bray v. Farwell, 3 Lans. 495. 

43 See Crater v. Binniger, 45 N. Y. 545; S. C., 54 
Barb. 155.(1865), following Gridley y. Dole,4N. Y. 
486. 


S. C., 6N. Y. Su- 





Earp,* that the right of - such association to 
hold such real estate can only be questioned 
by the people. 

In the settlement of the affairs of an uuincor- 
porated joint-stock association, it is of no con- 
sequence as affecting the rights of the associ- 
ates entitled to an interest therein, that the 
legal title to the land belonging to the asso- 
ciation has been taken in the name of one of 
the associates, or in a third person.* 

As respects the consolidation of joint-stock 
companies, where the articles of association 
of a company prohibit the union or consol- 
idation of the company with any other, with- 
out the consent of a majority of the stock- 
holders, but contain a clause providing for an 
amendment of the articles by a. concurrent 
vote of two-thirds of the executive com- 
mittee, and a majority of the trustees, the au- 
thority to amend the articles of association 
gives no power to take away from the stock- 
holders the power to prohibit the merging of 
the company with any other company, which 
they had expressly reserved for their own pro- 
tection ; and such authority to amend should 
be construed as intended for such amendments 
as are pertinent to the business and ob- 
jects for which the association was organ- 
ized.46 

In case of the consolidation of. two 
joint-stock companies, although a dissenting 
shareholder, like a retiring partner in an or- 
dinary partnership, is not obliged, in the ab- 
sence of an express agreement to that effect, 
to surrender his interest in the property to his 
remaining associates at an estimated valua- 
tion, but has the right to have the valuation 
actually ascertained by a sale in the ordinary 
manner of closing up partnerships where there 
is no express stipulation? yet, where the 
amount of dissentient stock is quite inconsid- 
erable in comparison with the stock whose 
owners have acquiesced in the agreement of 
consolidation, the court will order the con- 
solidated company to give bond with sureties, 
conditional, that upon final judgment all the 
property transferred to it shall, if so required 
by the judgment, be delivered into the custody 
of the court, for the protection of all the 


44 21 Hun, 393. 

45 Barker v. White, 58 N. Y. 
Beardsley, 28 Mich. 412. 

46 Blatchford v. Ross, 54 Barb. 42; 
Pr. 110. 


204; Butterfield v. 


S. C., 37 How. 
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shareholders.*” Dissenting stockholders have 
no absolute right to have a sale at the com- 


mencement of the litigation, as soon as the 
property has been handed over to a receiver. 
If they are entitled to have the property sold, 
their right is to have it sold when they have 
recovered judgment. All they can claim is, 
that the property shall be preserved until judg- 
ment, so that their rights, as then ascertained 
and declared, may be enforced.** 

The infidelity or misconduct of some or 
even all of the trustees or managers of a joint- 
stock association, affords no ground for tgk- 
ing away the rights of the stockholders who 
constitute the company.either by dissolving it, 
or taking away its management and placing it 
in the hands of an officer of the court. In 
such case, the principles of remedial or pre- 
ventive justice go no farther than to enjoin 
or forbid the misconduct, or to remove the 
unfaithful officer. 

Upon the dissolution of a joint-stock as:o- 
ciation, it is the duty of the trustees to con- 
vert the assets into money, and distribute the 
proceeds among the stockholders. They have 
no right to exchange the assets of the old as- 
sociation, or any portion thereof, for the stock 
of any corporation, without the consent of all 
the stockholders. A stockholder not consent- 
ing to such exchange may recover the value of 
his stock so wrongfully disposed of. 

MarsHaty D. Ewe t. 





REMOTENESS OF CONSEQUENTIAL 


DAMAGE.! 


III. 


In Irvine v. M., etc. R. Co.,? a railway 
company had broken their coutract to convey 
the plaintiff’s hay in a certain description of 
wagons; the plaintiff might, however, have 
had it carried in the ordinary wagons, but at 
a higher price; and the plaintiff (‘‘reasona- 
bly,’’ according to the finding of the jury) 
kept the hay for some time, and then, after 


47 McVicker v. Ross, 55 Barb. 247; 
Pr. 474. 

48 MecVicker v. Ross, supra. 

49 Waterbury v. Merchants’ Union Co., 50 Barb. 
157; 8. C., 3 Abb. Pr. (N. 8S.) 168. 

® Frothingham y. Barney, 6 Hun, 336. 

1 See 12 Cent. L. J. 534, 583. 

214 Ir. L. T. Dig. 18; 6 L. R. Ir. 55. 


8. C., 87 How. 





notice to the company, sold it under cost 
price. ‘*We must remember,’’ said Fitzger- 
ald, B., ‘‘that the altered position to be re- 
dressed must be one directly resulting from 
the breach, and not from any act or omission 
of the complainant subsequent to the breach, 
and not directly attributable to it. It is not 
sufficient that it be an act or omission which 
would not in fact have taken place but for the 
breach.’’ ‘‘If the rule in Hadley v. Baxen- 
dale* be applicable to this case, then it seems 
to me it may be truly said that the parties to 
the contract before us must, if in making the 
contract they thought of breach at all, have 
contemplated, as the result of such breach, 
that the plaintiff would be without the means 
of conveyance stipulated for, but could not 
have contemplated that the plaintiff, on such 
breach would, rather than have his hay con- 
veyed at all, dispose of it at a considerable 
loss; it does not appear to me, therefore, that 
it could give any aid to the plaintiff. I am 
disposed to think, however, that the rule in 
Hadley v. Baxendale applies to cases of loss 
which may be fairly considered as directly 
arising from the breach, but are considered 
too remote, rather than to cases in which the 
loss does not directly result from the breach 
at all, which the present appears to me to be; 
though of course it is equally true in the lat- 
ter class of cases, that the loss relied on could 
never Lave been in the contemplation of the 
parties as a probable result of the breach of 
contract.’’ But, for the purpose of render- 
ing a defendant responsible for damages 
which, in the ordinary course of things, flow 
from a particular breach, it is unnecessary 
that the actual breach which ensued should 
have been within the contemplation of the 
parties; and for anything which amounts to 
a breach of contract, whether foreseen or un- 
foreseen, the party breaking the contract is 
responsible—as where grains, not answering 
the description warranted, contained an acci- 
dental admixture of noxious matter,+ by which 
cattle were poisoned; and as where boxes, 
bought for packing tobacco, were made of un- 
seasoned wood, and so injured the tobacco.5 
In Irvine’s ¢ase, however, the damage disal- 


39 Ex. 841; 238 L. J. Ex. 179. 

414 Ir. L. T. Dig. 18; 6 L.R.- Ir. 210; and see 13 Ir. 
L. T. Rep. 50. ’ 

& Gerst v. Jones, 14 Ir. L. T. & S. J. 173; et cf. Mil- 
ler v. Nugent, 12 Ir. L. T. Rep. 112. 
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lowed, as to loss on the sale, was caused by 
the plaintiff’s own act, and it was not as if he 
had no other mode of conveyance for the hay 
eligible, or had been entitled to throw it on 
the hands of the company, as in Levene v. G. 
W.R. Co.® In fact, as it was put by Fitz- 
gerald, B., the plaintiff might just as well 
have claimed a right to recover if, instead of 
selling the hay at a loss, he had burned it— 
a supposition which reminds us of Sir Jonah 
Barrington’s narrative of the fire at Mount 
Neil. One windy night, the old mansion, of 
which its owner had grown tired, and which 
had been heavily insured, most perversely 
and unaccountably took fire. Its owner, the 
Hon. and Rev. Paul Stratford, protesting that 
he attributed the calamity to the just will of 
Providence, as a punishment for his having 
vexed his mother some years before her death, 
beheld the flames with meek resignation, and 
without any effort to stay their voracity. The 
country people,however, busied themselves in 
rescuing the too old-fashioned furniture ; which 
the Hon. and Rey. Paul no sooner perceived 


than he cried out, ‘‘Stop, stop! throw all my 


valuables back into the flames! never fly, my 
friends, in the face of Heaven! When the 
Almighty resolved to burn my house, he most 
certainly intended to destroy the furniture. I 
feel resigned. The Lord’s will be done!’’ 
The order was reluctantly obeyed; but un- 
fortunately, adds Sir Jonah, ‘‘the insurance 
company, when applied to for payment, dif- 
fered altogether from his reverence as to the 
dispensation of Providence, and absolutely 
refused to pay any part of the damage in- 
curred.’’ 

It is, indeed, well settled that damage is 
too remote when proximately caused by the 
plaintiff’s own act.° But another question, 
on which the English and American adjudica- 
tions (as noticed by one of the English text- 
writers, Campbell, on the Laws of Negli- 
gence) seem to be at variance,is as to whether, 
where the extent of the damages has been 
aggravated by the plaintiff’s act, but that act 


618 L. T. N. 8. 295. 

7 See, as to what injuries to goods insured are to be 
considered the proximate results of a tire, Miners’ 
Transportation Co. vy. Associated Fireman’s Insurance 
Co., 20 Amer. L. Reg. 201; Dent v. Smith, L. R. 4 Q. 
B, 414, 

8 See cases cited in Mayne on Damages, 3rd ed., 58, 
including Ansett v. Marshall, 22 L. J. Q. B, 118, 1 B. 
Cc. C.147. 








can not be regarded as a contributory cause 
of the whole damage, the damage would be 
divisible, and the plaintiff would be entitled 
to recover to the extent of the damage which 
would have been sustained without his fault. 
In England, less reasonably, the negative is 
held. And though the dictum of Fitzgerald, 
B., in Miller v. Nugent,!® that ‘‘a plaintiff 
can not enhance the damage arising from a 
breach of contract or injury, by omitting to 
use reasonable care to prevent the conse- 
quences of such breach of contract or in- 
jury,’’ might seem per se opposed to this view, 
yet we rather think the context shows that he 
hardly meant it to apply save to a case where 
the plaintiff’s act directly contributed to cause 
the event itself on which the damages were 
consequent. In a recent Scottish case, where 
it was held that overflow of water by the 
bursting of a pipe in the defender’s house 
rendered him liavle for damage done to a 
neighbor, and that there was no contributory 
negligence in the pursuer not giving timely 
notice, and removing his goods, the Lord 
Justice Clerk (Lord Moncreiff) said: **The 
power of the water-pipes to resist ordinary 
. contingencies is at the risk of the person who 
placed and kept them there, and the conse- 
quences to third parties of there not being 
sufficient must fall upon the proprietor. Con- 
tributory negligence, to exclude a claim for 
reparation, must be negligence contributing 
to the cause of the injury. But negligence 
which only increases the injury caused by an- 
other, is not in this sense contributory, but 
only affects the quantum of the damages.’’!! 
Passing over without comment the observa- 
tion as to its affecting the quantum of dam- 
ages,!? we merely refer to this case as clearly 
differentiating negligence that contributes to 
the cause, from negligence which only aggra- 
vates its consequences. In America, on the 
other hand, the plaintiff would have been 
held bound to make all reasonable efforts to 
limit the consequences of the overflow, and 
would have been disentitled to damages so 
far as caused by his default; but, in de- 


9 See cases cited in Mayne on Damages, 3rd ed., 
55-7. 

0 12 Ir. L. T. Rep. 116; e¢ cf. Atkinson vy. King, 12 
Ir. L. T. Dig. 29. 

ll Moffat & Co. v. Park, 58. C. 138. 

12 Of. Arden v. Goodacre, 11 C. B. 371, 377. 

13 See cases cited in 12 Ir. L. T. 508; Decorah Wool- 
len Mill Co. v. Greer, e¢ a/., 12 Western Jur. 730. 
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termining the extent of what would be re- 
quired as reasonable, the courts sppear to 
have gone to an extreme in the case last cited, 
and in Thompson v. Shattuck, leading us to 
. be the better satisfied with the English rule. 
In Brandon v. Gulf City Cotton Press Manu- 
facturing Co.,% the defendant delivered cot- 
ton at a wharf in a wet condition, and the 
plaintiff, with knowledge of its conditiou and 
liability to injury, received and shipped it. 
During the voyage the cotton was injured by 
continued freezing and thawing; and the ac- 
tion was brought for damages, upon the theory 
that the injury,subsequently developed,had itd 
primary origin in the condition of the cotton 
while in the defendant’s possession and when 
delivered at the wharf. The question accord- 
iugly arose, said the Supreme Court of Texas 
(1879): ‘Was the plaintiff, under the circum- 
stances, as developed by the testimony, en- 
titled to recover for subsequently accrued dam- 
ages, after he had received the cotton, and 
had exercised an independent control over it, 
with full knowledge of its condition and lia- + 
bility to injury?’ This question was not, 
under the circumstances, one of contributory 
negligence, as the court rightly held. This 
being so, the court proceeded to say, ‘‘it is ; 
well settled that it is not only the moral, but 
the legal duty of one who seeks redress for 
another’s wrong, to use diligence to prevent 
loss thereby. The principle applies to a breach 
of contract, and a party is entitled to com- 
pensation for injurious consequences ‘from 
such breach, so far as he had the information, 
time, and opportunity necessary to prevent 
them ;’’ and they considered that the principle 
that the independent act of a third person, 
intervening between the wrong complained of 
and the injury sustained and immediately 
causing the same, would render the damage 
too remote, applied with equal, if not greater, 
force where the connection between tlie in- 
jury received and the defendant’s negligence 
is broken by the plaintiff himself, with full 
knowledge of the facts. See, as to the obli- 
gations of ship-owners to protect goods, No- 
tara v. Henderson.’°—Frish Law Times. 


14 2 Met. 615. 
15 9 Cent. L J. 289; 8 Reporter, 670. 
16 L. R. 7. Q. B. 225. 








INFANCY — JURISDICTION — SERVICE OF 
PROCESS ON GUARDIAN. 





NEW YORK LIFE INS. CO. v. BANGS. 





Supreme Court of the United States, October Term, 
1880. 


A circuit court of the United States can not acquire 
jurisdiction of the person of a minor defendant, (who 
is a non-resident of the district,in a proceeding which 
does not involve property within the district, without 
personal service upon such infant), by service upon 
his general guardian, and the appointment of such 
general guardian ad litem, or by service upon a 
guardian ad litem specially appointed for the purpose. 


In error to the Circuit Court of the United 
States for the District of Minnesota. : 

This was an action on two policies of insurance 
upon the life of James H. Bangs, each for five 
thousand dollars, issued on the 22d of November, 


‘1875, by the New York Life Insurance Company, 


and made payable to the plaintiff. It was orig- 
inally commenced in a court of the State of Min- 
nesota, and, on motion of the company, was 
removed to the Circuit Court of the United States. 
The petition for the removal averred that plaintiff 
was a citizen of Minnesota, and that the company 
was a corporation created under the laws of New 
York. To the complaint the company answered, 
and, in addition to a general denial of its allega- 
tions, set up that the assured had committed sui- 
cide by voluntarily taking poison, with the 
intention of producing death; that when the 
policies were applied for and obtained, the as- 
sured was represented to the company to be in 
sound health, correct in habits, to have every 
prospect of a long life, and to be a person who 
fully intended to live as long as possible in the 
course of nature; that the company relied upon 
these representations and believed them to be 
true, and would not otherwise have accepted the 
risk and issued the policies, or either of them; but 
that, nevertheless, the representations were false 
and fraudulent, and, at the time they were made 
and the policies were applied for and obtained, 
the insured intended to take his life within ashort 
period, and thereby to defraud the company out 
of the amount of the insurance; and that in exe- 
cution of this fraudulent purpose, he took his life. 
The action was commenced in Jnne, 1876, and in 
July following the order for its removal to the 
Circuit Court of the United States was made; but 
the proceedings were not, in fact, transferred un- 
til the subsequent December, when the answer 
was filed. Nothing further was done in the case 
until June, 1877, when the company obtained 
leave to file a supplemental answer, setting up a 
decree which, during that month, it had recoy- 
ered against the plaintiff in the Circuit Court of 
the United States for the District of Michigan. It 
appears that in March, 1876, the company had 
commenced a suit in equity, in that court, against 
the plaintiff here and his mother, to obtain a can- 
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cellation of the policies of insurance, and an in- 
junction against instituting or prosecuting any 
action at law upon them. The biil averred—what 
is substantially stated in the answer above, but 
with much greater detail—that the assured ob- 
tained the policies with the intention, at the.time, 
of taking his life soon afterwards, and thereby de- 
frauding the company out of the amount of the 
insurance, and that he carried out this intention 
by taking poison, which caused his death. The 
supplemental answer, after setting forth the insti- 
tution of the suit, averred that subpcenas were is- 
sued and served upcn the defendants; that Edson 
C. Bangs, the son of the assured, to whom the 
policies were payable, being a minor, one Henry 
A. Harmon was appointed by the court guardian 
ad litem for him; that by this guardian he filed an 
answer denying that the death of the insured was 
caused by poison, or that the policies were ob- 
tained for the purpose of defrauding the company, 
or that death was effected in pursuance of any 
such fraudulent design, and all allegations of 
fraud in the bill; that afterwards proofs were 
taken and a decree was rendered therein, adjudg- 
ing the policies to be void, and ordering their 
cancellation, and perpetually enjoining the de- 
fendants from instituting and carrying on ary 
action at law upon them. 

An exemplified copy of the record was annexed 
to and made part of the supplemental ansver. To 
this answer the plaintiff demurred, on the ground, 
among other things, that the proceedings of the 
Circuit Court of the United States were void in 
that it appeared from the record that the court 
never had jurisdiction of the person of Edson C. 
Bangs, the plaintiff here, and no jurisdiction in 
equity over the action under the circumstances 
mentioned. ‘The demurrer was sustained, and 
subsequently the defendant obtained leave to 
withdraw the ‘original answer, so as to rest his 
defense upon the supplemental answer an¢ the 
matters therein pleaded. Judgment was ace ord- 
ingly rendered for the plaintiff for the am« ‘ut 
claimed, and to review that judgment the case is 
brought to this court on writ of error. 

The record of the eqnity suit in Michigan 
showed on its face that the subpcena issued in it 
was never personally sérved upon the defendant, 
Edson C. Bangs, the plaintiff in this action; that 
it was only served on his general guardian after 
he, Bangs, had left the State and gone to Minne- 
sota to reside; that upon the affidavit of the com- 
plainant’s solicitor, stating that the subpcena and 
injunction in the case had been a week in the 
hands of tne marshal, who reported that he could 
not find the defendants in his district, that they 
had locked up the house where they resided and 
had temporarily left the State,and that he was 
unable to find any one in charge of the house, 
the court had made an order declaring that the 
service of the subpeena and injunction on the 
general guardian was a good service upon the in- 
fant; that afterwards the general guardian was 
appointed guardian ad litem for him, but not mak- 





ing any appearance for him, and not intending to 
submit the rights of the infant to the adjudica- 
tion of the court, his appointment was revoked, 
and Henry A. Harmon was substituted as such 
guardian ad litem in his place, and that he subse- 
quently acted in the case in that capacity for thé 
infant. * A 

Mr. Justice FIELD delivered the opinion of the 
court. 

As seen from the statement of the case, the only 
matter for our consideration relates to the valid- 
ity of the decree of the Circuit Court of the 
United States for the District of Michigan, and 
that depends upon the solution of the question 
whether the court had jurisdiction of the person 
of the infant, Edson C. Bangs, the plaintiff here, 
and of the subject-matter of the suit upon which 
it acted. 

From the view we take of the case, it will only 
be necessary to examine the proceedings to see 
whether the infant was ever brought before the 
court, so as to justify the appointment of a guard- 
ian ad litem for him. The general authority of 
courts of equity over the persons and estates of 
infants, upon which counsel have so much dwelt, 
is not questioned. It may be exerted, upon proper 
application, for the protectionof both. This ju- 
risdiction in the English courts of chancery is 
supposed to have originated in the prerogative of 
the crown, arising from its general duty as parens 
patrie to protect persons who have no other right- 
ful protector. But partaking,says Story,as the pre- 
rogative does, more of the nature of a judicial 
administration of rights and duties in foro con- 
scientiv, than of strict executive authority, it is 
very naturally exercised by the court of chancery 
as a branch of its original jurisdiction. ‘*Ac- 
cordingly,”’ he adds, ‘the doctrine now common- 
ly maintefined is that the general superintendence 
and protective jurisdiction of the court of chan- 
cery over the persons and property of infants, is a 
delegation of the rights and duties of the crown; 
that it belonged to that court, and was exercised 
by it from its first establishment; and that this 
general jurisdiction was not even suspended. by 
the statute of Henry VIII, erecting the court of 
wards and liveries.”’ The jurisdiction possessed 
by the English courts of chancery, from this sup- 
posed delegation of the authority of the crown as 
parens patrie, is more frequently exercised in this 
country by the courts of the States than by the 
courts of the United States. Itis the State, and 
not the Federal government, except in the terri- 
tories and the District of Columbia, which stands, 
with reference to the persons and property of in- 
fants, in the situation of parens patrie. Accord.« 
ingly provision is made by law in all the States for 
the appointment of such guardians, whose duties 
and powers are carefully defined. The authority 
of the Federal courts can only be invoked within 
the limits of a State for such an appointment, 
where property of the infant is involved in legal 
proceedings before them, and needs the care and 
supervision of an officer of that kind. In sucha 
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case, to preserve the property from destruction or 
waste, the Federal courts may appoint a guardian 
to take care of it pending the proceedings. And 
those courts will alwcys see that a proper guard- 
jan ad litem has charge of the infant's interests 
where his property is involved in proceedings be- 
fore th¢m. This is the extent of their authority. 
Nothing is gained, therefore, in this case by ref- 
erence to the general power of courts of equity 
over the persons and property of infants. The 
infant Bangs possessed no property in Michigan 
when the suit in equity was commenced against 
him. That suit did not concern any property, 
real or personal. It was brought <o cancel a con- 
tract made with his father, and any decree re- 
specting it would necessarily have been coram non 
_ judice, unless the parties interested were before 
the court upon the service of a subpeena or their 
voluntary appearance.. The infant, being absent 
from the State, could fiot be personally served. 

The statute of Michigan, requiring the general 
guardian of an infantto ‘‘appear for and repre- 
sent his ward in all legal suits and proceedings, 
unless when another person is appointed for the 
purpose as guardian or next friend,’’ does not 
change the necessity of service of process upon 
the defendants in a case before acourtof the 
United States, where a personal contract alone is 
. involved. Itmay be otherwise in the State courts; 
it may be that, by their practice, the service of 
process'upon the genera] guardian, or his appear- 
ance without service, is deemed sufficient for their 
jurisdiction. We believe that in some States such 
is the fact, but the State law can not determine 
for the Federal courts what shall be deemed suf- 
ficient service of process, or sufficient appearance 
of parties. Substituted service, by publication, 
against non-resident or absent parties, allowed 
in some States, in purely personal] actions, is not 
permitted in the Federal courts. Such service 
can only be resorted to where some claim or lien 
upon real or persona) property is sought to be en- 
forced, and the decision of the court will then 
only affect property of the party within the dis- 
trict. R.S., sec. 738. 

In all cases brought to enforce or cancel per- 
sonal contracts, or to recover damages for their 
violation, the statute requires a personal service 
of process upon the defendants, or their volun- 
tary appearance. And the equity rules qualify 
the statute only so far as to allow,in cases of 
husband and wife, a copy of the subpcena to be 
delivered to the husband, and in other cases a 
copy to be left at the dwellinghouse, or usual 
place of abode of the defendant, with some per- 
son who is a member of or resident in the family. 
In either mode, the defendant isto be served 
within the district, and until such service or his 
appearance, the court has nq jurisdiction to pro- 
ceed or to render a decree affecting his rights or 
interest. There being here no property of the 
infant defendant within the district of Michigan, 
which the court could lay hoid of—a:ud he being 
absent from it—there was no foundation laid for 





any progress by the court in the case. It never 
acquired jurisdiction over the infant; it could, 
therefore, appoint no guardian ad litem for him, 
and the decree rendered against him was ineffect- 
ual for any purpose. Our attention has been 
called to several cases of the State courts, in 
which it has been held that a*decree of judgment 
could not be collaterally attacked, though ren- 
dered in a case where a guardian ad litem had been 
appointed without service of process on the in- 
fant. ‘Such are the cases of Preston v- Dunn, 25 
Alabama, 513; Robb v. Lessee, 15 Ohio, 699; and 
Gronfier v. Puymirol,19 Cal. 629. All of them are il- 
lustrative of the position we have stated; they all 
relate to the interest of the infant in real proper- 
ty in the State. In Preston v. Dunn, the bill was 
filed by an infant, suing by his next friend, to re- 
deem a tract of land which had once belonged 
to his father, who had mortgaged it, and 
which had been sold under judicial decree in 
a foreclosure suit and purchased by the defend- 
ant. The father having died pending the fore- 
closure suit, and a posthumous child to him 
having been born, a bill of revivor was filed 
against the administrator and administratrix of 
his estate, and his infant son. A subpoena was 
served on the adult defendants, and a guardian 
ad litem was appointed by the court for the infant, 
who appeared for him. It was held by the Su- 
preme Court of Alabama that the decree rendered 
upon such appearance was irregular but not void, 
and that it could not be attacked collaterally. In 
Robb v. Lessee, it appeared that a guardian ad 
litem for infant heirs had been appointed in a pro- 
ceeding for the sale of certain real property in 
which they were interested. In an action of eject- 
ment subsequently brought by the heirs, it was 
held by the Supreme Court of Ohio that the pro- 
ceeding was not vitiated by the appointment of 
the guardian ad litem, without previous service of 
process on the infant. In Gronfier v. Puymirol, 
a general guardian of the estate of non-resident 
infants had been appointed by the probate court 
upon the representation that they were interested 
in vertain real property in the State. In proceed- 
ings for a sale of such property, the general 
guardian appeared for the infants without being 
appointed guardian ad litem for them, and it was 
held by the Supreme Court of California, that the 
court had jurisdiction to order the sale, and that 
it passed a good title; and that under the practice 
of the State, a general guardian could appear in 
legal proceedings for his ward, when a guardian 
ad litem was not appointed by the court, 

There is nothing in these cases which at all 
conflicts with the views we have expressed as to 
the jurisdiction of the Circuit Court for the Dis- 
trict of Michigan in appointing a guardian ad 
litem for a non-resident or absent infant, in a ease 
which did not touch any property in the district, 
but was brought to cancel a personal contract, 
There are, also, some cases in the State courts, 
in which a judgment upon a personal demand has 
been sustained against a collateral attack, though 
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rendered in an action where a guardian ad litem 
had been appointed without previous service of 
process upon the infant; but they are exceptional, 
and there has generally been in them some cir- 
cumstance which rendered any disturbance of the 
judgment likely to lead to great hardship and in- 
justice. Such is the case of Bustard v. Gates and 
wife, in the Kentucky Reports. 4 Dana, 429. 
There an ejectment was brought for land more 
than twenty years after it had.been sold, and 
which during the interval had greatly increased 
in value. Butin none of the cases to which our 
attention has been called, has a judgment been 
upheld where a guardian ad litem had been ap- 
pointed for a non-resident infant against whom a 
purely personal demand was prosecuted. If such 
a case exists, the judgment in it can have no 
greater force than one rendered for a personal de- 
mand against a non-resident upon any other form 
of constructive service. And, that constructive 
service will not give jurisdiction in such cases, is 
the established doctrine of this court. Pennoyer 
v. Neff, 95 U. S. 714. 

It follows that the judgment below must be af- 
firmed; and it is so ordered. 


EVIDENCE —JUDGMEN'T AT LAW—A BAR. 


NEW YORK LIFE INs. CO. vy. BANGS. 





Supreme Court of the United States, October Term, 
1880. 


1. The allegation, in a bill in equity to cancel a life 
policy,that the deceased came to his death by his own 
act, in pursuance of a conspiracy on his part with his 
wife and son, to have his life insured, and then: to 
commit suicide, must be sustained by clear proof sat- 
isfactory to the chancellor to justify a decree of can- 
cellation. 

2. A judgment at law in an action upon an insur- 
ance policy isa bar to proceedings in equity for the 
eancellation of the policy, upon grounds which might 
have been urged as a defense in an action at law. 


Appeal from the Circuit Court of the United 
States for the District of Minnesota. 

Mr. Justice FIELD delivered the opinion of the 
court: 

In the case of the Insurance Conipany against 
Bangs [ante, p. 88], recently decided, we had oc- 
casion to mention and comment upon a suit in 
equity, commenced in March, 1876, by the same 
company, against these defendants, in the Cireuit 
Court of the United States for the District of 
Michigan, to obtain the cancellation of two poli- 
cies of insurance, issued in November, 1875, upon 
the life of Jemes H. Bangs. That case was an 
action at law upon the policies, to which the ecom- 
pany pleaded the decree obtained in the equity 
suit. The décree was held tobe void as against 
the infant defendant, because rendered by the 
court without having obtained jurisdiction over 





him. As all other defenses, except such as arose 
upon this decree, were withdrawn, judgment 
was rendered in favor of the plaintiff for the 
amount claimed. 

The present suit is similar in its character and 
object to the one brought in the Michigan district. 
It seeks a cancellation of the two policies of in- 
surance obtained by the deceased, and ar injunc- 
tion against the enforcement of the judgment re- 
covered in the action at law. The bill avers that 
the policies were obtained upon representations 
that the insured was a person of good health and 
net subject or predisposed to any bodily intirm- 
ity; that at the time he applied forthe policies he 
had conceived the design to commit suicide, but 
first to obtain an insurance upon his life in favor 
of his son,in order to leave a large amount to 
him and to his wife: thatgin pursuance of this de- 
sign the policies were obtained, and soon after- 
wards he committed suicide by taking poison ; 
and that the wife and son were cognizant of the 
design of the deceased and conspired with*?him 
for its execution. The bill charges a fraudulent 
purpose on the part of the insured to rob the in- 
surance company, and then that he committed 
suicide to carry the purpose into execution. It 
charges a conspiracy between him and his wife 
and son to effect this robbery and death—a con- 
spiracy on the part of the wife to aid in the death 
of her husband, and on the part of the son te aid 
in the death of his father. These charges are of 
such dreadful crimes as to call for the clearest 
proof, before a decree cancelling the policies can 
be based upon them. Instead of such proofs there 
is nothing of importance established which is not 
consistent with the integrity of all the parties— 
insured, wife and The main and essential 
fact averred in the company’s case is the contem- 
plated suicide of the insured. The evidence to 
establish this—and it is stronger than the evi- 
dence produced upon any other material aver- 
ment—is that he had inquired for insurance com- 
panies whose policies did not except death by 
suicide; that his death occurred not long afte) 
the policies were obtained, and was accompanied 
by convulsions stated to be similar to those at- 
tending death by strychnine. There is ne evi- 
dence that he ever had any strychnine. The enly 
evidence produced was Uthat he was once seen in a 
druggist’s store looking at jars containing various 
medicines, and, among others, one that contained 
this poison. ‘There was no poison found in his 
body when submitted to a post-magrtem: examina- 
tion. And as to the convulsions at his death, his 
wife attributed them to injuries which he had re- 
ceived in his back a few days before. ‘That is all. 
Everything else consisted of mere suspicion 
growing out of the action of the wife in refusing 
to consent tO & post-mortem examination of the 
deceased, and after her departure from the State, 
both of which might have been, and according to 
her answers to the interrogatories of the bill, 
were prompted by worthy considerations. The 
transactions with which she is charged as preof 
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of guilty complicity, viewed in the light of her 
explanations-and the evidence produced, merely 
evince a natural sensitiveness to the imputations 
cast upon the character of her husband by suspi- 
cions thrown out by agents of the insurance com- 
pany, and a great repugnance to having his re- 
mains. after interment, disturbed and subjected 
to the knife of the surgeon and the analysis of 
the chemist. It is sufficient to say that no case is 
presented which would justify any court in hold- 
ing that a conspiracy existed to defraud ‘the in- 
surance company, the execution of which involv- 
ed the suicide of the insured, and the assent ef 
wife and son to the death of husband and father. 
Aside from this, the judgment inthe action at 
law was a bar to this suit. Its recovery conclud- 
ed all matters which might have been urged as a 
defense to the policies. A fraudulent purpose in 
procuring them, subseqfently carried into execu- 
tion, would have been a good defense. It was in 
fact originally pleaded and afterwards withdrawn. 
Its withdrawal did not authorize a suit in another 
foruf: for its establishment against the demand of 
the plaintiff. When an action at law is brought 
upon a contract, the defendant denying its obli- 
gation, either from fraud, payment or release, or 
any other matter affecting its original validity ur 
subsequent discharge, must present his defense 
for consideration. A recovery is an answer to all 
future assertions of*the invalidity of the contract 
by reason of any admissible matter which might 
have been offered to defeat the action. ‘The con- 
tract is merged in the judgment. Cromwell v. 
County of Sac, 84 U. 5. 351. A suit in equity 
will not lie to give effect to defenses against a 
claim when they might have been fully set up in 
an action at law. There must have been some 
frand practised upon the court, or some uncon- 
scientious advantage taken of the defendant 
without any fault or negligence on his part; or 
there must be some newly-discovered evidence 
which could not have been obtained at the trial, 
and which. if produced, would have changed the 
result, before a court of equity will interfere with 
the judgment rendered or the contract upon which 
it was recovered. There is no pretense here that 
any such fraud was committed or unconscientious 
advantage taken, or that there is any newly-dis- 
covered matter not known when. the: trial took 
place. Home Insurance Company v. Stanchfield, 
1 Dill. 424; Marine Ins. Company v. Hodgson, 7 
Craneb, 336; and Phoenix Ins. Co. v. Bailey, 13 
Wall. 616. 
Decree affirmed. 





MUNICIPAL CORPORATIONS— LIMITA- 
TIONS OF THE POLICE POWER. 





LONG v. TAXING DISTRICT OF SHELBY CO. 





Supreme Court of Tennessee, April Term, 1881. 


A municipal corporation can not, without special 
legislative authority, pass an ordinance requiring 





merchants (part of whose business is the buying and 
repacking of loose cotton). to take out a merchant’s 
license, and to give bond to keep ina book specially 
provided for that purpose, a daily record of the name 
of each seller of loose cotton, and the quantity of each 
purchase, and that he will keep such book at all times 
open to the inspection of the police. 


Cooper. J., delivered the opinion of the court: 

The plaintiff in error was arrested by warrant 
and fined by the president of the commission- 
ers of the taxing district ten dollars, and again, 
upon appeal by the circuit court, without 
ajury, for violating an ordinance of the taxing 
district of Shelby county, and appealed in error, 
By ordinance 368 1-2 of the taxing district, it is 
provided “that any person, engaged within the 
limits of the district in the business of buy- 
ing and repacking loose cotton, shall be deem- 
ed a merchant or trader; and no person shall 
engage in such business except after taking 
out a merchant’s license in the mode pre- 
scribed for merchants generally, and complying 
with the terms and conditions following: No per- 
son shall engage in the business aforesaid, unless 
his license state on the face of it that it is taken 


out with a view to engage therein; and in addi- 


tion to the other conditions prescribed by law and 
ordinance for taking out a merchant’s license, 
such persons shall give a bond im the penalty of 
$1,000, conditioned that he will keep, in a book 
specially provided for the purpose, a daily record 
of the name of each seller of loose cotton, and 
the quantity of each purchase, and that he will 
keep such book at all times open to the inspec- 
tion of the police. A failure to comply with 
these requirements, or the terms of said bond, 
shall be deemed a misdemeanor.”’ 

The plaintiff in error, E. W. Long, is engaged 
in the cotton business in the taxing district of 
Shelby county; has a place for the business, and 
alicense from the taxing district for one year 
from April, 1881, to April, 1882. In the course of 
his business, he buys and sells cotton in bales, 
loose cottor, ginned and once baled, but sep- 
arated from the bales, and loose cotton ginned, 
and cotton in the seed. The buying and repack- 
ing of loose cotton is the larger part of his busi- 
ness; he also, in the course of his business, buys 
and repacks in bales the loose. cotton bought by 
him, and sells the same in the bales. The misde- 
meanor with which he is charged, consisted in 
this, that he failed and refused in April, 1881, 
after he had obtained and paid for the,aforemen- 
tioned license, and after the passage of the above 
ordinance, to give the bond required by the 
ordinance, to keep the book prescribed, or to keep 
a daily record of the numes of such sellers of 
loose cotton, and the quantity of each pur- 
chase, and to keep such book open to the inspec- 
tion of the police. It was proved by a witness, 
the president of the cotton exchange, that loose 
cotton is liable to theft, and that it is exceedingly 
difficult to ferret out the theft. When the deal- 
ers in loose cotton are interrogated, they refuse to 
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give the names of the persons from whom they 
buy, or to permit their books to be examined. 
The witness says that with the ordinance in ques- 
tion faithfully observed, much of the dishonest 
dealings in loose cotton could be broken up. The 
loose cotton which accumulates during a season 
at Memphis, is called the ‘“‘city crop,” and makes 
a considerable item, and would be much larger, 
and inure to the benefit of the true owners, were 
it not for the dishonest dealing in it. The evi- 
dence of this witness was excepted to by the de- 
fendant, but admitted by the court. 

A city council, it has been well said, is a minia- 
ture legislature, authorized to legislate for a lo- 
cality; and their ordinances, within the power 
entrusted, have all the force of laws passed by the 
legislature. But there is a broad distinction be- 
tween the general pewer to make laws, and the 
special power of a municipal corporatidn to enact 
by-laws. The corporate council is restrained to 
such matters, whether specially enumerated or 
included under a general grant, as are not at vari- 
ance with the general Jaws of the State, are rea- 
sonable and adapted to, or proper for the purposes 
of the corporation. Authority to make by-laws 
does not include the power to legislate on general 
subjects. 

When ever a by-law seeks to altera well settled 
principle of the common law, or to establish a 
rule interfering with the rights of an individual 
or the public, the power todo so must come from 
plain and direct legislative enactment. No im- 
plied power to pass by-laws, and no express gen- 
eral grant of the power, can authorize a by-law 
which conflicts either with the National or State 
Constitution, or with the sfatutes of the State, or 
with the general principles of the common law 
adopted orin force in the State. Ordinances must 
be consistent with public legislative policy, may 
regulate, not restraim trade, and must not contra- 
vene common right. These are general prin- 
ciples universally recognized, and to some extent 
illustrated by our own cases. Smith v. Mayor, 3 
Head, 245; Maxwell v. Jonesboro, 11 Heisk. 257; 
Trigally v. Mayor, 6 Cold. 382; Hodges v. Mayor, 
2 Humph.61; Raleigh v. Dougherty, 3 Humph.11; 
Mavor v. Winfield, 8 Humph. 707; Robinson v. 
Mayor,] Humph.155. The difficulty is in applying 
these principles to the facts of particular cases. 
The limit of municipal authority has never been 
so clearly and aecurately defined as to enable the 
courts to say readily when it has been overstepped 
The particular ordinance under consideration is 
not directly authorized by any special provision 
in the acts under which the taxing district of 
Shelby county has been organized. It is sought 
to be sustained under certain general provisions, 
which are thus worded: ‘The local government 
established by this act shall have power to de- 
clare, by local laws, what acts shall be misde- 
meanors, and, when committed within the taxing 
district, to punish the offenders by fines and for- 
feitures.”” ‘*And they shall have power over all 


other affairs in the taxing district in which the ‘ liberty and common right, it is for the legislature 





peace, safety and general welfare of the inhabit- 
ants are interested.*’ Acts of 1879, 11, 3 and 
1879, 84, 1. 

If the only powe1 given to pass ordinances be 
by a general provision, the provision would be 
liberally construed. Butif the general grant is 
given in connection with. or at the end of along 
list of specific powers, the power conferred by the 
general clause would be restricted by reference to 
the other provisions of the act. City Council v. 
Plank Road Co., 31 Ala. 76; Mount Pleasant v. 
Breeze, 11 Iowa, 399. Even inthe broadest view, 
the general power would only authorize sui‘ables 
ordinances for administering the government 
of the city, the preservation of the health 
and comfort of its inhabitants, the con- 
venient transaction of business within its 
limits, and for the performance of gen- 
eral duties, required by law of municipal 
corporations. It would not authorize general 
legislation, proper only for the legislature of the 
State. To sustain such legislations by a munici- 
pal council, there must be special authority. 
And this brings us to the real difficulty in the 
ordinance before us. The ordinance does not 
regulate the administration of the lucal govern- 
ment, the convenient transaction of business, or 
the conduct of the citizens with a view to health 
and comfort, nor is it such as can be said to fall 
within the general duties of municipal bodies. 
It is rather intended to facilitate the enforcement 
of the commercial laws against theft of loose 
cotton. If the city can pass ordinances for this 
purpose in one bianch of the criminal law, or for 
the detection of theft in one article, it may do 
the same thing for any other branch of the crim- 
inal law, or for the detectlon of theft in the case 
of any other article. If the municipality can re- 
quire one class of merchants to keep a particular 
set of books open to police inspection in one 
trade, it may extend the requirement into every 
branch of trade, and to all kinds of commercial 
books. But the enactment of commercial laws, 
and of all the legislation*necessary for the en- 
forcement of those laws, either in the way of de- 
tection or punishment. belongs to the legislature 
of the State. A marked peculiarity of our race 
has been a disinclination to have the private af- 
fairs of a citizen laid open to the public, except 
where it was imperatively required for the public 
welfare. This feeling has caused the insertion 
into the Constitution of the United States of the 
Fourth Amendment, and worded the seventh sec- 
tion of the bill of rights of our State Constitu- 
tion. ‘ The right of the people,” says the 
former, ‘‘to be secure in their persons, houses, pa- 
pers and effects against unreasonable searches 
and seizures shall not be violated.*’ And the latter 
provides: ‘*That the people siall be secure in 
their persons, houses, papers and possessions 
from unreasonable searches and seizures.” 
Whenever the pubiic welfare demands a departure 
from these fundamental principles of individual 
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of the entire commonWealth to determine and to 
prescribe the mode and limits of the departure. 
The right .can not be conceded to a municipal 
corporation, at any rate in the absence of a spe- 
cial legislative grant. The ‘general welfare” 
clause as it has been called, of a municipal 
charter will not authorize an ordinance in ad- 
vance of State legislation. 

The judgment of the circuit court will be re- 
versed, and judgment entered here for defendant. 


FRAUD—LIMITATIONS—NOTICE. 





MITCHELL y. BUFFINGTON. 





Supreme Court of Pennsylvania, May 2, 1881. 

1. The entry of satisfaction upon the record bya 
judgment-creditor, after he has assigned his interest 
in the judgment, is actual fraud. 

2. The statute of limitations does not tegin to run 
against a cause of action, growing out of fraud, until 
the fraud is discovered. 

3. No party injured by a fraudulent entry upon a 
public record will be affected by constructive notice. 
In cases of contract and in actions ex delicto quasi ex 
contractu, the statute of limitations begins to run 
from the breach of contract or duty, and not from the 
time when the damage accrues. 


Error to the Cuurt ot Common Pleas of Chester 
County. 

The ease in the court below was brought by 
Mary Mitchell and Sophia Mitchell, plaintiffs, 
against Richard Buffington, defendant. It was 
tried before Judge Clayton of Delaware county. 
The facts appear sufficiently in the opinion of the 
court, and in the report of the case of Buftington, 
to use, v. Hoopes, 9 Norris, 63. The verdict was 
fur the defendant and judgment thereon. 

W. E.& W. T. Barber and Chas. H. Pennypack- 
er, for plaintiffs in error; Contra, Alfred P. Reid. 

STERRETT, J., delivered the opinion of the 
ceurt: 

The act of the defendan in satisfying the judg- 
ment against Bernard and Hoopes, after he had 
parted with his interest therein, was an actual 
fraud upon the plaintiffs, to whom he had previ- 
ously assigned the bond on which the judgment 
had been entered; the result was that Hoopes, the 
surety, was discharged, and plaintiffs thereby 
sustained loss for which they undoubtedly had a 
good cause of action against the defendant. The 
learned judge, in affirming plaintiffs’ fourth point, 
correctly instructed the jury that --if the defend- 
ant, after assigning all his interest in the judg- 
ment to the plaintiffs for a valuable consideration, 
subsequently, without their knowledge or con- 
sent, entered satisfaction of record upon said 
judgment, and by so doing caused loss to the 
plaintiffs, he is guilty of such gross negligence 
and misconduct as amounts to actual fraud.’ The 


proof of the facts embodied in this point was so 
clear and satisfactory that the jury could have 
had no hesitation in saying that they were true, 
and the conclusion of the law deduced from them 
is so obviously correct that the citation of author- 
ities in support of it is unnecessary. In De Witt’s 
Appeal, 26 P. F. Siaith, 281, it is said that the en- 
try of satisfaction by the mortgagee, after the as- 


| signment of the judgment secured thereby, will 





not discharge the mortgage security so far as re- 
spects the assignee of the judgment. ‘It was a 
fraud upon the rights of the assignee as owner of 
the mortgage debt.’’ When the defendant entered 
satisfaction on the record, he must have known 
that the bond, on which the judgment had been 
entered, did not belong to him. He had assigned 
it and received the money about a month before, 
and thus, with full knowledge of all the facts, 
committed the wrong by which the surety, relying 
on the entry of satisfaction, was misled, and 
thereby released from all liability for the default 
of his principal. ‘There was no attempt made to 
explain the tortious act of the defendant. He was 
a competent witness, but, instead of offering some 
excuse for his conduct, he remained silent. All 
the presumptions are against his innocence in the 
transaction, and every just inference points to it 
as an actual fraud. But, even if he was not actuated 
by any improper motive, the act would, neverthe- 
less, be fraudulent in its result. An act, innocent 
in the iutention, may be so injurious in its conse- 
quences, that the law declares it to be a fraud. 
Kisterbock’s Appeal, 1 P..F. Smith, 485. But the 
mantle of charity, broad as it is, will not cover 
such a transaction as that disclosed by this rec- 
ord. Whatever may have been the defendant’s 
motive, there is nothing to indicate it was 4 good 
one. As the case stands upon the evidence, his 
act was a positive fraud upon the rights of his as- 
signees, for which he should be compelled to re- 
spond in damages, unless he is successfully 
shielded by the statute of limitations. This brings 
us to the consideration of the cardinal question in 
the case. 

The plaintiffs in their second pojnt requested 
the court to charge as follows, viz: ‘Ifthe jury 
believe that the defendant committed actual fraud 


' onthe plaintiffs in entering satisfaction of the 


judgment, and that said fraud was not discovered 
until six years before this suit was brought, viz., 
May 14, 1879, then this action will lie, and the 
verdict must be for the plaintiffs.’ To this and 
the next point, which was the same, except that 
constructive is substituted for actual fraud, the 
learned judge’s answer was: **This point is nega- 
tive, there being noevidence of concealment, and 
the means of discovering it being open;** and 
then, in his general charge, instructed the jury 
that upon all the evidence ‘*their verdict ought to 
be for the defendant, it appearing that suit was 
brought more than six years after the entry of 
satisfaction, at which date I hold that the cause of 
action accrued.”’ The question is thus distinctly 
raised, whether the statute begins to run from 
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the commission of the fraud, or from its discov- 
ery by the injured party. 

In actions ex contractu, of course, the general 
rule is, that the statute commences to run from 
the breach; and, in an action on the case for pro- 
fessional negligence, when the element of fraud 
is absent, the same rule applies, for the reasor 
that the action is grounded either on the implied 
undertaking or on the duty springing from the 
relation that existed between the parties, and, as 
soon as the breach occurred, the injured party 
hadan immediate right of action. The same 
principle holds good also in actions for official 
negligence. In both these cases, the parties oc- 
cupied to each other a relation from which the duty 
sprang or the undertaking was implied, for the 
breach of which the suit was brougkt. It has 
been repeatedly held that, in the absence of fraud, 
the statute, in these and similar cases, runs from 
the breach: Rhine’s Adm’‘r v. Evans, 16 P. F. 
Smith, 192: Moore v. Juvenal, 8 W. N.C. 411; 
Owen v. The Western Saving Fund,9 Ib. 467. 
The same principle is recognized by text-writers. 
In Story on Contracts, p. 704, the ruleis stated 
thus: In cases of contract, and in actions ex delic- 
to quasi ex contractu, the statute begins to run from 
the breach of contract or duty and not from the 
time when the damage accrues. The rule in such 
cases is, that the cause of action arises immedi- 
ately on the happening of the default, and is not 
postponed to the damage thereby occasioned: 
Angell on Lim. 123. And on actions for official 
or professional negligence, the cause of action is 
founded on the breach of duty which actually 
injured the plaintiff, and not on the consequen- 
tial damage. 2 Greenleaf on Ev. 433. As to the 
form of action, it matters not whether it be as- 
sumpsit, ora special action on the case. The 
cause of action, rather than the form, determ- 
ines the applicability of the statuée. 

From what has been said, it may be inferred 
that the rule is different in cases where the cause 
of action springs, not from the breach of duty or 
implied undertaking, but from the fraudulent act’ 
of the defendant. In the latter class .of cases, 
the statute does not begin to run until the fraud 
is discovered; and there is no reason why it 
should. The fraudulent act has no necessary 
connection with any relation, contractual, profes- 
sional, official or otherwise, between the parties, 
and it may be committed long before the damage 
is developed, or the injured party is aware of the 
act. The learned judge in this case gives asa 
reason for refusing the plaintiffs’ poiuts that 
there was no evidence of concealment, and the 
means of discovery were open. But what of 
that? The plaintiffs had bought and paid for the 
judgment, and had the bond in their possession. 
They had no reason to suspect the defendant 
would dare to tamper with their security. and 
were not bound to examine the docket for the 
purpose of learning whether he had done so or 
not. Nor were they bound to keep their judg- 





ment alive. If they were satisfied with the per- 


sonal responsibility of the principal, or his surety, 
they had a right to rely thereon, as they ap- 
pear to have done; and, but for the tortious act 
of the defendant, by which the surety was re- 
leased, they would have sustained no loss. The 
public records are said to be constructive notice 
to everybody, but this is true only of such entries 
as are rightfully made thereon. An entry appar- 
ently proper, but in fact fraudulent, if actually 
seen on yecord by a party interested, may be ac- 
cepted and acted on as true, as was done by the 
surety in this case; but no party injured by a 
fraudulent entry can be affected by constructive 
notice. 

{t is clear to us, on principle as well as author- 
ity. that, owing to the fraudulent character of the 
act that worked the injury, the plaintiffs’ claim 
was not barred. The principle appears to be rec- 
ognized in Jones v. Conway, 4 Yeates, 109; Rush 
v. Barr, 1 Watts, 110; Harrisburg Bank v. For- 
ster, 8 Id. 12; Ferris v. Henderson, 2 Jones, 49; 
Wildening v. Russ, 33 Conn. 80, and other cases. 
The law is not so tenderly solicitous about the in- 
terests of the tort-feasors, as to presume that the 
injured party had notice of their wrongful act, 
when, in fact, he had none. 

Judgment reversed, and renire facias de nove 
awarded. 





ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 
June, 1881. ° 


STOCKHOLDER — LEVY OF EXECUTION ON 
SHARE.—1. The secretary of a private corporation 
is a proper officer of the company with whom to 
leave a copy of an execution by a sheriff in order 
to effect a levy upon the shares of a stockholder in 
the company. The word ‘‘clerk” in the statute 
means the officer having the custody of the book 
and records of the company, and the word secretary 
is but another name for the same officer. 2. The 
statute requiring an attested copy of an execution 
to be delivered to the clerk, etc., of a corporation 
as a prerequisite to alevy upon the shares of stock 
held by the defendant in execution, in the corpo- 
ration, does not require the clerk of the court to 
verify such copy and attest it by the seal of the 
court. The sheriff holding the execution may 
properly certify to the correctness of the copy. 3. 
A copy of an execution directed to the sheriff of a 
certain county, delivered by him to the clerk of a 
corporation, having indorsed upon it the words, 
“The within is a true copy of the execution and 
fee bill in my hands, under which I have seized 
the shares of stock of the within named defend- 
ant,” ete.; but not signed by the sheriff, is of- 
ficially verified or attested within the re- 
quirement of the statute relating to levy on 
shares of stock in corporations. The language 
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identities the: maker of the indorsement.. 4. 
An actual levy upon shares of stock held by a 
debtor in a corporation, is accomplished by the 
sheriff when he has exhibited to the keeper of the 
stock-books of the corporation his execution, and 
on demand for the purpose of levy, has procured 
and received from the corporation ‘a certificate 
of the number of shares or amount of interest 
heid by the judgment debtor,”’ and has indorsed 
upon his execution a statement that the shares 
named in the certificate are taken in execution or 
levied upon. When the sheriff delivers to the 
proper officer of the corporation an attested copy 
ef the execution, the stock of the debtor shall be 
considered as seized on execution. Thisis only a 
constructive levy. 5. The officer of a corporation 
may have the right, before giving to the sheriff a 
certificate of the shares held by the judgment 
debtor, to require not only an exhibition of the 
execution, but also an attested copy of the execu- 
tion. as a voucher for his act in surrendering to 
the sheriff the shares of stock to be levied upon. 
But the right to such voucher may be waived by 
the corporation,and this is done by giving the cer- 
tificate of the debtor’s shares to the sheriff. The 
giving such certificate is a waiver of any defect 
in the attestation of the copy of the execution 
delivered. 6. The purchase of stock in a corpo- 
ration at sheriff’s sale has a right under the statute, 
on leaving with the officer of the corporation, 
whose duty it is torecord transfers of shares, 
within fifteen days after the sale, an attested copy 
of the execution and of the return thereon, to 
have the corporation consent te hold possessyon 
of the stock for him and to have his title made 
manifest by the necessary transfer upon the 
books, and by the issue of new stock certificates 
directly to him for the shares sold tohim. Re- 
versed. Opinion by DickEey, J.—Peoplev. Goss 
& Phillips Mfg. Co. j 
EVIDENCE — ASSIGNMENT FOR CREDITORS — 
PARTNER’S POWER TO PLEDGE COLLATERALS.— 
1. Although contradictory statements by a witness 
as to immaterial matters tend to cast suspicion 
upon his testimony, they will not authorize its en- 
tire rejection, when he is corroborated by another 
witness, and not contradicted by any evidence in 
the case. 2. When one partner transfers and de- 
livers to the other all the assets of the firm, to 
collect the debts due the firm and pay and dis- 
charge its liabilities, giving such managing part- 
ner all the powers possessed by both, for the 
purpose of settling ihe partnership affairs, and a 
division of the proceeds after payment of the 
debts, this is not an assignment for the benefit of 
ereditors of the firm, but one for the benefit of 
the parties, and will not prevent the partner 
taking the assignment from securing one creditor 
to the prejudice of others. 3. When a firm has 
given collaterals as security for a loan, and pro- 
eures a further loan upon additional collaterals, 
the firm may,in obtaining such new loan, contract 
with the person advancing the money, that he 





or his entire claim. 4. Where one partner, en- 
trusted with the winding up of the business of the 
firm, was authorized by agreement to trade any 
part of the assets, and to do all and everything 
expedient for settling its affairs, that might be ex- 
pedient, it was held, that such partner was author- 
ized, on borrowing money to pay a liability of 
the firm, to pledge notes of the firm as collaterals 
to secure not only the note, but also a prior in- 
debtedness of the firm to the same creditor for 
money leaned. Reversed. Opinion by DICKEy, 
J.—Smith v. Dennison. 

LIMITATIONS — CONVEYANCE — ESTOPPEL — 
EJECTMENT.—1. It is essential to a defense under 
the limitation law of 1839, by payment of taxes 
under color of title, that the full period of seven 
years intervene between the time of the first pay- 
ment of taxes, and the commencement of the suit. 
2. Adeed not purporting to convey an estate in 
fee-simple absolute in the lands, as when it re- 
mises, releases, and qitit-claims to the grantee, 
his heirs, and assigns forever all such right,estate, 
title and demand whatsoever, as the grantee has, 
or ought to have, to the property, is ‘not sucha 
conveyance as that an after-acquired title of the 
grantor will inure to the grantee under our statute 
on that subject. 3. If one conveys land or real 
estate with a general covenant of warranty against 
all lawful claims and demands, he can not be al- 
lowed to set up as against his grantee, or those 
claiming under him, any title subsequently ac- 
quired, either by purchase or otherwise, but such 
new title will inure by way of estoppel to the use 
and benefit of his grantee, his heirs, and assigns. 
4. But when the deed on its face does not purport 
to convey an indefeasible estate, but only the 
right, title and interest of grantor, although the 
deed may contain a general covenant of warranty, 
the doctrine ofgestoppel will not apply so as to 
pass an after-acquired estate to the grantee. The 
covenants of warranty in a deed are limited and 
restrained by the estate canveyed on the face of 
the deed. 5. Where a deed released to the grantee 
‘tall such right, estate, title and demand whatso- 
ever’’ as the grantor had, ‘or ought to have in and 
to the lots,”’ *‘to have and to hold the above de- 
scribed premises,’’ so that neither the grantor, nor 
his heirs, should claim any ‘title to the premises 
or any part thereof,’”’ it was held only a release of 
such right as the releasor had at thé time, and as 
not purporting to convey the lots. The words ‘tor 
ought to have,’’ are unmeaning, and may be re- 
jected. It was also held, that the word *‘ premises” 
in the habendum means only what the deed pur- 
ports to convey, and not the absolute title. 6. 
When the grant ina deed is of all the grantor’s 
right, title and interestin land, and not of the 
land itself, or any particular estate therein, a war- 
ranty of the premises extends only to the estate 
granted, which is all the grantor’s right, title and 
interest. It will be confined to the estate vested 
in the grantor at the time the deed is made, 7, 
When a party conveys only such estate and inter- 
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time in the United States, such interest, whatever 
it may be, will terminate upon the purchase 
of the land from the United State. 8. A 
deed of trust from the plaintiff in ejectment, 
to secure the payment of a note, with the usual 
power of sale, but which contains an express pro- 
vision that the grantee may hold the premises 
until sale is made, when no sale has been made, 
can not be set up as an outstanding title. 9. The 
location of a town lot may be fixed by a witness 
from common repute, irrespective of any plat. 
Reversed. Opinion by SHELDON, J.—Holbrook v. 
Debo. 





SUPREME COURT OF MISSOURI. 
June, 1881. 


ADMINISTRATION — APPLICATION OF PART- 
NERSHIP ASSETS — LIABILITY OF ADMINISTRA- 
ToR.— Plaintiff, as public administrator, had 
charge of the partnership estate of W. D. Proctor 
& Son, and defendant excepted to the final settle- 
ment. On trial in the probate and common pleas 
court of Greene County, it was adjudged that 
plaintiff, as such administrator, pay to defendant 
the sum of $605.73 remaining in his hands, de- 
fendant being the only creditor of the estate. 
From this judgment plaintiff appeals. W. D. 
Proctor, of the firm of Proctor & Son, died, leav- 
ing « widow; plaintiff was administrator of the 
individual estate of said Proctor as well as of the 
partnership estate; the assets of the individual 
estate amounted to $101, and of the partnership 
estate to $2,175.97—the partnership debt due de- 
fendant was $28.45. By order of the probate 
court plaintiff paid the widow $250 as year’s al- 
lowance, as well as other sums out of the partner- 
ship assets, and on final settlement of partner- 
ship estate claimed credit for it, which the court 
disallowed and charged him with, and also with 
interest on same. Held, that as the partnership 
assets in plaintiff’s hands were not sufficient to pay 
partnership debts, the court was fuily justified in 
disallowing the ciaim. Duhring v. Duhring, 20 
Mo. 174; Willet v. Brown, 65 Mo. 138; State 
exrel. v. Spencer, 64 Mo. 355. It is a well settled 
principle that partnership assets must first: be ap- 
plied to payment of partnership debts. It being 
a clear misapplication and misappropriation of 
the assets, the administrator was properly charg- 
.ed with the interest. Jn re Davis, 62 Mo. 450. 
The court properly charged plaintiff with interest 
on the amount he bought at the partnership sale. 
Affirmed, Opinion by Norron, J.—Julian v. 
Wrightsman, 

ENFORCEMENT OF SpeciaAL TAX LIEN—DEED 
oF ‘TRUST—PRIORITY OF LIEN.—The lien of a 
special tax bill attached to certain real property 
in Kansas City on the 17th of September, 1874. 
Two deeds of trust were executed upon the same 
property April 9 and July 23, 1872, respectively. 
The owners and beneficiary of the trust deeds 





were made parties defendant, but the trustee was 
not. Plaintiff recovered judgment for the en- 
forcement of the tax lien, from which defendants 
appeal. The charter of Kansas City provides that 
in suits to enforce the lien of a special tax bill, all 
or apy of the owners of the land charged, or of 
any interest or estate therein, may be made de- 
fendants; anda judgment in such suit shall bind 
all the right, title, interest and estate in the land 
that the defendants. and each of them, owned at 
the time the lien of the tax bill commenced, or 
acquired afterwards. It also provides that parties 
interested in the land, and not made parties, shall 
not be affected thereby; and if they claim through 
or under any parties defendant prior to suit 
brought. they may redeem from the purchaser. 
Held, that the lien of a special tax bill, like the 
lien of general taxes, is superior to any incum- 
brance with which the owner may charge his land, 
and the validity of the judgment in this case is not 
affected because of failure to make the trustee a 
party. He was not a necessary party. Affirmed. 
Opinion by HouGn, J.—Keating v. Craig. 

MANDAMUS — REVERSAL AND REMANDING 
CausE—Dvuty oF LOWER CouRT.—The case of 
Catherine Huey v. G. M. Huey, was reversed and 
remanded by this court. 65 Mo. 689. It now ap- 
pears that before that case was submitted here, 
Catherine Huey had died, but before her death 
had conveyed her homestead in the land to T. M. 
Huey. Her death was not suggested in this court, 
nor in the lower court till after T. M. Huey had, 
on his own motion, been substituted as party- 
plaintiff in her stead, and commissioners ap- 
pointed, set off a homestead and reported. It 
was then suggested, and also that the order sub- 
stituting T. M. Huey was erroneous, because the 
personal representatives of said Catherine, were 
not before the court when the order of substitu- 
tion was made. G. M. Huey then moved the lower 
court to reject the report of the commissioners, 
because the judgment of reversal was a nullity,as 
by the death of Catherine Huey no proper parties 
were before this court. The death of Catherine 
Huey was admitted. The motion was granted 
and report rejected. At the next term T. M. 
Huey moved to approve the rejected report, 
which was denied, and he subsequently moved to 
re-refer the order of the court to other commis- 
sioners to set aside the homestead of the plaintiff 
This motion was refused, and the cause ordered 
“dropped from the docket.”’ Held, that it was 
the duty of the lower court to proceed to a final 
disposition and determination of the cause. Per- 
emptory writ awarded. Opinion by SHERWOOD, 
C. J.— State ex rel. Huey v. Cape Girardeau Court 
of Common Pleas. 
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SUPREME COURT OF WISCONSIN. 
June, 1881. 


EJECTMENT — RIGHT OF ACTION — AMEND- 
MENT.—1. One in the actual and exclusive posses- 
sion of real estate can not maintain ejectment 
against a person not in possession, who claims the 
title thereto. 2. A complaint, setting up a purely 
legal cause of action (as one in ejectment), cas 
not be amended, either as of course or by leave, 
so as to set up a cause of action in equity, as one 
to remove a cloud upon title. 3. The right to 
<hange the action from one purely legal to one 
purely equitable, can not be claimed under sec. 
2832, R. 8., on the ground of mistake. where there 
was no mistake of facts, but merely an erroneous 
belief of counsel that upon the facts a legal action 
would lie. Opinion by TAYLOR, J.—Carmichael 
r. Agard. 


PARTNERSHIP — MECHANICS’ LIEN — MEMO- 
RANDUM.—1. Where one is employed to work for 
a firm in the erection of a building, and continues 
to werk under the direction of the partners, or one 
of them, supposing himself to be engaged during 
the whole time in the service of the firm, and hav- 
dng no intimation to the contrary, the fact that a 
part of his labor was employed in the preparation 
of materials really belonging to one partner, some 
of which were not ultimately used for any part- 
mership purpose, will not relieve the firm from 
liability to him for the whole of such labor, nor 
prevent his having a lien on the building for the 
whole amount. 2. S & M, manufacturers of mill 
machinery, offered to furnish N & Co., who were 
building a mill, various articles at the prices 
specified in a written memorandum; but N & Co. 
did not sign the memorandum, nor otherwise bind 
themselves to purchase, except by ordering from 
S & M, from time to time, various articles named 
in the memorandum, together with articles not so 
mamed. Within six months after the last article 
was furnished, S & M filed a claim of lien upon 
the mill for the whole amount of their account; 
but the last article furnished by them, of those 
named in the memorandum. was furnished more 
than six months before the filing of such claim. 
Held, that while the memorandum fixes the price 
of goods actually ordered thereon, there is no 
ground for saying that it was a complete binding 
sontract. or that the right to a lien for the articles 
therein named was lost by the failure to file the 
claim within six months after the last of that class 
of articles was furnished. 3. Where a ‘draft 
tube”’ was ordered and furnished with the intent 
that it should be attached to the realty with the 
other machinery of thejmill, but was not, in fact, 
so attached at the time of the filing of the peti- 
tion for a lien, in which its value was included: 
Heid, that it should be treated as a fixture as be- 
tween the material man and mill-owners, and a 
lien for its value was allowed. 4. The action to 
enforce a mevhanic’s lien, under our present stat- 
autes, is equitable in its nature, and costs therein 

are at the discretion of the ccurt; and an allow 





ance in this case against the principal defendants, 
and in favor of other parties made defendants as 
also claiming a iien for materials, of costs for 
procuring and serving on the principal defend- 
ants a copy of the referee’s report (no costs for 
that item having been allowed any other party) 
is held no error. Opinion by CoLr, C. J.—Spru- 
hen v. Stout. 


CHANGE OF VENUE—JUDICIAL DISCRETION.— 
1. The granting or denying of an application duly 
made for a change of the place of trial of an ac- 
tion on the ground that an impartial trial can not 
be had in the county where the action is pending, 
is a matter within the sound discretion of the 
court to which the application is made, and its 
ruling will not be disturbed except for an abuse 
of discretion. 2. Upon the affidavits in this case, 
this court is not prepared to say that there was 
any abuse of discretion in denying plaintiff’s mo- 
tion for a change of venue. Opinion by Casso- 
DAY, J.—Ross v. Hanchett. 


FRAUDULENT CONVEYANCE—COGNIZANCE OF 
THE GRANTEE.—1. One who takes a voluntary 
absolute conveyance of valuable property, know- 
ing that the grantor is largely in debt, and unable 
to pay his debts without subjecting such property 
to their payment, is guilty of a fraud in the law 
against the creditors of his grantor, and the con- 
veyance is void as against them. 2. The fact that 
the grantee of land in such a case assumes to pay 
a subsisting mortgage on the land, which is con- 
fessedly worth a much larger sum than the mort- 
gage debt, does not deprive the conveyance of its 
voluntary character as respects the mortgagor’s 
remaining interestin the land. 3. If the maker 
of a note, which does not specify the rate of in- 
terest, has orally agreed to pay a higher rate (not 
usurious or unusual) than the note would other- 
wise bear, his payment of such agreed rate is not 
a fraud as against his creditors. 4. A mortgage 
of land is not in fraud of creditors, if given to se- 
cure payment of sums which the mortgagor has 
promised to pay the mortgagee, where the in- 
validity of the promise arises merely from the fact 
that itis not in such form, or evidenced in such 
manner, as the law requires. 5. Where A loans 
moneys to sons of B, without any request or 
knowledge on B’s part, and without any reason- 
able expectation on A’s part that B will re- 
pay such loans if the sons do not, there 
is no moral obligation upon B to repay the loans 


or any part of them; and a subsequent promise. 


of B to pay them, withont any request from the 
borrowers that he will guaranty the payment in 
order to get an extension of time, is without con- 
sideration, and is void, whether made in writing 
or in parol, and is not a sufficient consideration to 
uphold a subsequent transfer of B’s property to 
Aas against creditors, 6. The mere fact that, 
some eighteen years before such loans were made, 
B had,in fact, repaida loan madeto A to an- 
other son under like circumstances, remarking 
that *+he did not’ want A to lose anything on his 
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(B’s) sons,”’ held, not sufficient evidence that the 
subsequent loans were made with any reasonable 
expectation that B would repay them if his sons 
did not: 7. A subsequent loan was made by A to 
another son of B, under circumstances which 
satisfy this court that it was procured by such son 
from A by direction of B, and with a reason- 
able belief on A’s part that B would payitif the 
borrower did not; but there was no written prom- 
ise, and, therefore, no legal obligation on B's 
part. The son failed to repay the loan. Held, that 
B might treat it asa debt due from himto A, 
and pay it by a transfer of property to A in pref- 
erence to other creditors. 8. No actual intent to 
defraud being shown, and there being a valuable 
consideration for the deed here in question, but 
not sufficient to uphold it as an absolute convey- 
ance, against creditors, it is treated in equity asa 
security for the sums due from the grantor to the 
grantee. Opinion by TAYLor, J.—First National 
Bank of Appleton v. Bertschy. 








QUERIES AND ANSWERS. 





QUERIES. 

12. Is there any case holding that an action will lie 
for the recovery of stolen property from the thief’s 
vendee without either a demand or conversion (which 
dispenses with demand)? Both Benjamin on Sales 
and Wells on Replevin say the action may be main- 
tained, but such of the authorities cited as I have ex- 
amined fail to bear out the text. 


Indianapolis, Ind. A. H. 





13. Can an attorney, having a lien for services upon 
a judgment rendered in favor of his client, consent, 
by stipulation upon appeal, wherein it was condi- 
tionally contirmed, to reduce it to conform to such 
conditional confirmation, in contravention of explicit 
directions from his client, the amount or extent of 
such lien Ddeing undetermined and indefinite? See 
Kirk’s Appeal, 87 Pa. St. 243. 


New York, July 25, 1881. SUBSCRIBER. 





14. A and B, tenants in common, owned land. A 
died in April, 1859, leaving C, his widow, and D, his 
child, eighteen months old, and personal property 
worth $1,400. B administered on A’s estate May 4, 
1859. Onthe 18th day of November, 1859, and before 
assignment of dower to widow, and when only $300 
has been probated against said estate, Band C filed a 
bill in chancery, joining said child by E, as next friend 
(who acted as such without any authority), with them 
in an ex parte proceeding, in which it was stated that 
both C and D were non-residents, asking a sale of the 
land, upon the ground that the personal assets were 
insufficient to pay the claims already probated, and 
that a partition of the proceeds would be to the inter- 
est of all parties, On the same day the Dill was filed 
the court decreed sale of the land, appointing a 
commissioner in chancery to carry out such decree. 
The lands were sold to B, the administrator; C took 
dower out of one-half proceeds of sale. Queries—Is 
D bound by the decree? What is his remedy? 

SUBSCRIBER. 


Powhatan, Ark., June 23, 1881. 








15. The statutes of many of the States provide that 
no costs shall be recovered in any action against an 
executor, administrator or other person acting ina 
judiciary capacity, unless it »e shown that he unrea- 
sonably delayed or neglected payment, or wrongfully 
brought suit, ete. Does said provision mean that an 
administrator or executor is not liable for, and is not 
bound to pay, all disbursements necessary during the 
progress of his action—for instance, clerks, sheriffs, 
costs, or fees of probate court, where the law allows 
said officer to collect fees in advance? * 
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POMEROY’S EQUITY JURISPRUDENCE: A Treatise 
on Equity Jurisprudence as administered in the 
United States of America; Adapted for all the 
States, and to the Union of Legal and Equi- 
table Remedies under the Reformed Procedure. 
By John Norton Pomeroy, LL.D. In Three 
Volumes. Vol. I. San Francisco: 1881. A. L. 
Bancroft & Co. 

The great measure of success which has at- 
tended Mr. Pomeroy’s efforts, in his work on 
‘Remedies and Remedial Rights,”’ to deal with 
the amalgamated principles of the fused systems 
of law and equity, as administered under the Code 
in so many of the States, will naturally arouse the 
liveliest interest of the profession in this effort to 
deal in a similar way with the equity jurisdiction 
and jurisprudence as affected by the code of pro- 
cedure. We believe that we give utterance to 
what is rapidly becoming the unanimous opinion 
of the bar in those States where the reformed 
procedure is in force, when we say that it is an 
unquestionable benefit and an improvement upon 
the old system. We were not a little surprised at 
recognizing a danger which Mr. Pomeroy points 
out as threatening the very existence of equity 
jurisprudence under the reformed system. . He 
agrees with the writer of a series of articles which 
appeared in the Saturday Review, while the “Su- 
preme Court Judicature Act’? was pending before 
the British Parliament. ‘These articles (which 
produced so much effect upon the public as to lead 
to an amendment of the proposed act) were di- 
rected to the task of showing that the natural and 
inevitable result of: the operation of such a 
combined system as the one proposed, would be 
that equitable principles and doctrines would 
gradually be suppressed, and uisappear in the 
administration of justice; that they would be 
displaced and supplanted by the more inflexible 
and arbitrary rules of the law; until in time 
equity would practically cease to be a distinctive 
branch of the national jurisprudence. This process, 
Mr. Pomeroy thinks,is in progress in all of 
the States in which the reformed procedure is in 
force, and which have not enacted the precau- 
tionary measure which was embodied in the 
English Judicature Act, and in some reformatory 
legislation in Connecticut, providing that in aft 
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cases in which there shall be any conflict between 
the rules of equity and the rules of common law, 
with reference to the same matter, the rules of 
equity shall prevail. We believe that the author's 
apprehension on this account is well-founded, and 
though the fact of the existence of sucha tend- 
ency had never suggested itself to us. In view 
of these facts the appearance of a work like this, 
which examines at length and minutely the re- 
lation of equity jurisprudence to the reformed 
procedure in allits phases,is timely, and, it may be 


hoped, will be permanently beneficial as arousing. 


interest in the subject, as well as practically use- 
ful. Mr. Pomeroy has done his work faithfully 
and well, with a minuteness and clearness which 
is rarely found in the modern text-book. The 
young practitioner, fresh from the study of the 
standard authors on the subject, and bewildered 
by the changed appearance of the familiar doc- 
trines when applied in actual cases under the 
Code, will find it invaluable as a bridge from the 
old principles to the new practice. 

It is unfortunate that the printer’s share in the 
undertaking was not propertionately well 
done. The margins are narrow, the volume opens 
badly, and the paper is of a dull, muddy tint that 
seriously injures the appearance of the book asa 
whole. 








NOTES. 


——Mr. F. T. Fox, one of the contributors to 
this Journal, recently received the letter given be- 
low, from Lord Justice Bramwell,in acknowledg- 
ment of a copy of the CENTRAL LAW JOURNAL 
containing an article (12 Cent. L. J. 464) sustain- 
ing his view of the right of action for death by 
wrongful act at common law, as expressed in Os- 
borne vy. Gillett, L. R. 8 Exch. 88. Inclosed was 
a photograph of the learned Lord Justice in his 
judicial wig and robes, which give the picture a 
very unique and antiquarian appearance to cis- 
atlantic professional eyes. The letter is as fol- 
lows. 

Four ELMs, EDEN BRIDGE, 
’ KENT, June 26, 1881. } 

DEAR S1r—I am much obliged to you for the 
number of the Central Law Journal. I have 
read your article with great interest. I am glad 
to see that on your side of the Atlantic the law is 
dealt with on higher considerations than profit 
and loss. I am somewhat ashamed to think that 
you, for mere love of our science, have brought 
more research and learning to bear on the ques- 
tion you discuss, than I did when it was before 
me as a matter of duty. [ am prone to de- 
cide cases on principle, and when I think I have 
got the rtght one (I hope it is not pre- 
sumption), like the Caliph Omar, I think au- 
thorities wrong or needless. However, it is grati- 





fying to be confirmed by them ,as you confirm my 
opinion in Osborne v. Gillett. I am also very 
much gratified by the kind and flattering way in 
which you speak of me. Perhaps the reason you 
know me in America as well as you dois the 
lergth of time I have been on the bench—twenty- 
five and a half years—longer than any one else now 
living by about four years, so that I have had the 
time to be more chronicled than any one eise, and 
I suppose I have made an average use of it. Ican 
assure you I am very glad to have the good opin- 
ion of lawyers on your side of the water—none 
less that they are young. I may, without vanity, 
say that all the ‘‘young oncs”’ at our bar consider 
me their particular friend. I wasin your,city in 
1853 only one night, during a long vacation ram- 
ble; but for the twenty-five and a half years, and 
about forty-eight more, I would pay the States 
another visit. Repeating the expression of pleas- 
ure at your communication, 
Yours faithfully, G. BRAMWELL. 

——Bartimeus Willard, one of the early settlers 
of Egremont, Massachus -ts, was a ready wit, a 
keen satirist, and a natural poet. He was one day 
at Lenox during the session of County Court, and 
the lawyers there were much diverted with his 
poetical effusions and sallies of wit. One of the 
lawyers said to him, ‘‘Come, Barty. and take din- 
ner with, it shan’t cost you anything.’’ He con- 
sented and accompanied the lawyers. One said 
to him, ‘‘Barty, we want you to ask a blessing.” 
Barty, who made no pretension te religion, said: 
“Well, if I do,I hope you will behave as men 
shouid do on such an occasion, and not make a 
mock of it; and I want some ne to refurn 
thanks.”” One was accordingly appointed. All 
stood up around the table and Barty began thus: 


**Lord of the climes 
Haste on the times 
When death makes lawyers civil; 
Lord stop their clack 
And send them back 
Unto their father devil. 
Don’t let this band 
Infest our land, 
Nor let these liars conquer; 
O let this club 
Of Beelzebub 
Insult our land no longer! 
They are bad indeed 
As the thistle weed, 
Which chokes our fertile mowing; 
Compare them nigh 
To the Hessian fly, 
Which kills our wheat when growing. 
Come sudden death, 
And cramp their breath, 
Refine them well with brimstone; . 
And let them then 
To hell repair, 
And turn the devil’s grin’stone.’’ 


The landlord said they ate but very. little din- 
ner; and the one appointed to return thanks 
arose, turned on his heel, and did not make the 
attempt. 
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